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IN THE TENTH JUDICIAL CIRCUIT 

FOR HARDEE, HIGHLANDS, AND  
POLK COUNTIES, FLORIDA 

Case No.:  2020CA-002799 

Section: 30 

QUENTIN ROE, LORI ROE, PHIL ABBOTT, 

STEVE AMOS, SHARON AMOS, ROBERT 

BEMMAN, CAROL BEMMAN, DOUG 

BRUNS, JAN CARGO, TOM CHARLIER, 

DAVE CORNELIUS, CAROLYN CUSANO, 

EDWARD CUSANO, RON DANIELS, CAROL 

DANIELS, JANET DELCASTILLO, EVELYN 

DUMOND, TOM DUMOND, JOAN 

FITCHETT, JOE GARCIA, ROBERT 

GASKINS, JEAN GAS KINS, JEFF HUNTER, 

CRYSTAL JACKSON, MIKE JACKSON, 

CHRISSI JASSO, SHARAH JAX, STEVE JAX, 

BYRON JOHNSON, CHALEE JOHNSON, 

BARBARA LEVAY, JOHN LILLIE, 

JARIANNE LILLIE, JAMES LUSK, DIANA 

LUSK, PATRICK McGINNIS, STEVE 

POLSTER, LINDA POLSTER, APRIL 

PORTER, KYLE PORTER, NANCY THOMAS, 

WAYNE SLAPPEY, KATHY SLAPPEY, TIM 

TILLMAN, JANE TILLMAN, RENA WOOD, 

STEPHANIE DAVIS, JUSTIN DAVIS, 

TAMMY REAMS, JUDD SEALY, BERNIE 

HILL, DONNA HILL, RAYMOND SNIPES, 

JIM COX, ANITA COX, GREG JENNINGS, 

SHERRIE JENNINGS, SHELBY PILKENTON, 

PEGGY WHITE, CAROLYN BUTTERS, 

JOHN BUTTERS, LINDA KITCH, DARYL 

HERSHEY, PHILLIP HART, LANCE 

DICKENS, BRENDA DAVIS, CURTIS GAVIN, 

JANE GAVIN, SONNY KEMP, RENEE KEMP, 

JANEY BUTLER, CHRIS BUTLER, GARY 

LAWTON, MARY FOUNTAIN, KENNY 

FOUNTAIN, JO PALMERTON, RYAN 

WHITE, MARY GARCIA, JOHN GRAVITT, 

JESSE PADGETT, LAUREN PADGETT, 

RHONDA PRINE, DAVID PRINE, LARRY 

LLOYD, ERMA JEAN LLOYD, EDWARD 

McNEIL, JERRY WELCH, BEVERLY 
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WELCH, LORI PROCTOR, JOHNNY TEATE, 

RUTH TEATE, BARRY SCARBOROUGH, 

SHERRY SCARBOROUGH, HEATHER 

WOMERSLEY, DEBRA SMITH, STEPHEN 

THORNTON, ELLEN THORNTON, AMY 

JAHNA, HARRY SHANNON, CATHY 

SHANNON, DONNA SEALY, PATRICK 

SHEPPARD, ROBIN SHEPPARD, TROY 

DEINES, CAMERON HARRELL, MONTEEN 

HARRELL, DALE PROCTOR, OVEIDA 

PROCTOR, WALDA COVINGTON, ROBERT 

COVINGTON, JAMES WOODALL, DENISE 

BLANCO, CRAIG UNDERHILL, TRACEY 

UNDERHILL, CHARLES TUCKER, ALICE 

TUCKER, CHARLES TYNER, RUBY TYNER, 

JOAN HIATT, DOROTHY MALCOLM, 

JULIUS FRANKLIN, and JOYCE FRANKLIN, 

 Petitioners, 

v. 

POLK COUNTY, a political subdivision of the 

State of Florida,  

Respondent, 

and 

HERITAGE INVESTMENTS OF POLK, LLC., 

 Intervenor. 

__________________________________________/ 

ORDER DENYING PETITION FOR WRIT OF CERTIORARI 

This matter came before the Court on the Petitioner’s Amended Petition for Writ of 

Certiorari (“Amended Petition”), filed on November 30, 2020,1 Petitioners’ Amended Appendix, 

filed on February 10, 2021, the Respondent and Intervenor’s Joint Response to Amended Petition 

for Writ of Certiorari2  (“Response”), filed on March 4, 2021, the Respondent and Intervenor’s 

Joint Appendix, filed on March 4, 2021, and the Petitioners’ Reply to Response to Amended 

Petition for Writ of Certiorari (“Reply”), filed on April 5, 2021.  In their Amended Petition, the 

Petitioners seek a writ of certiorari quashing the Final Development Approval Level 2 for Project 

#: LDRES-2020-30 (“Development Order”) that was issued by the Polk County Development 

Review Committee (“DRC”) on August 10, 2020. 

 
1 The original Petition for Writ of Certiorari was filed on September 9, 2020. 
2 The Respondent and the Intervenor filed a joint response to the Amended Petition and will be 

referred to collectively throughout this Order as “Respondents.” 
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Facts 

 On April 3, 2020, ECON South, LLC submitted an application for a residential infill 

development (“RID”) on 28.5 acres located on Crystal Beach Road in unincorporated Polk 

County, Florida.  The application sought 87 units, equating to a density of 3 units per acre.  The 

size of the lots ranged between 9,100 square feet and 18,545 square feet.  The application 

included engineered site plans, a traffic concurrency review, a land survey, drainage calculations, 

water system calculations, school capacity documents, and a FDEP permit. 

The application underwent a Level 2 review by the DRC.  The DRC provided over 70 

comments to the applicant regarding the application.  On May 14, 2020, the DRC held a noticed 

meeting that was open to the public. The date, time, and place of the May 14, 2020, DRC 

meeting was noticed on the Polk County Board of County Commission’s (“BoCC”) May 5, 

2020, agenda.  It was also posted on the Polk County website.  The DRC agenda itself was e-

mailed on May 8, 2020, to the applicants and anyone else having requested to receive weekly 

agendas.  The meeting opened with an opportunity for public comment on any items on the 

agenda.  No comments were made.   

The applicant attended the May 14, 2020, meeting and acknowledged having received the 

DRC’s comments. The applicant elected not to address each comment at the hearing.  Thereafter, 

the applicant submitted revised site plans that addressed the DRC’s comments.  The DRC 

approved the revised plans on August 10, 2020. 

Standard of Review 

When reviewing an administrative proceeding on a petition for writ of certiorari, a circuit 

court acting in its appellate capacity must determine “whether procedural due process is 

afforded, whether the essential requirements of the law have been observed, and whether the 

administrative findings and judgment are supported by competent substantial evidence.”  City of 

Deerfield Beach v. Vaillant, 419 So. 2d 624, 626 (Fla. 1982); Haines City Community 

Development v. Heggs, 658 So. 2d 523, 530 (Fla. 1995). 

Analysis 

 The Petitioners argue in their Amended Petition that the essential requirements of the law 

were not observed, that there is no competent substantial evidence to support the development 

order, and that their procedural due process rights were violated.  The Petitioners raised 

supplemental arguments in their Reply that were not argued in their Amended Petition.  “An 

argument may not be raised for the first time in a reply.”  Parker-Cyrus v. Justice Administrative 

Com’n, 160 So. 3d 926, 928 (Fla. 1st DCA 2015) (citations omitted).  As such, supplemental 

arguments raised for the first time in the Petitioners’ Reply are deemed abandoned.  Therefore, 

the below analysis addresses only the arguments raised in the Amended Petition. To address 

issues raised for the first time in the Reply would violate the Respondents due process rights.  

See id. 

I. Essential Requirements of the Law 

The Petitioners first argue in their Amended Petition that the essential requirements of the 
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law were not observed because Polk County did not “engage in a substantive/material review” of 

the application to ensure that the proposed development was “completely consistent with any and 

all of the criteria and provisions set forth in the Polk County Comprehensive Plan and Polk 

County Land Development Code.” The Petitioners contend that such review also required “that 

‘compatibility’ exist between the Proposed Track-home Development and the RESIDENTS and 

the criteria otherwise set forth in Section 303, Polk County Land Development Code, 

‘Residential Infill Development’ and ‘General Development Standards for Residential Infill 

Developments.”  

The Respondents’ Response to the Petitioners’ argument begins with a request that the 

Court dismiss the argument disputing the consistency of the application with the Comprehensive 

Plan’s compatibility policies.  The Respondents contend that the Court lacks subject matter 

jurisdiction to review comprehensive plan consistency issues in a petition for writ of certiorari.  

See Bush v. City of Mexico Beach, 71 So. 3d 147, 150 (Fla. 1st DCA 2011) (holding that 

consistency issues of development order cannot be brought by certiorari petition); Seminole 

Tribe of Fla. v. Hendry County, 106 So. 3d 19, 23 (Fla. 2d DCA 2013) (holding that an 

allegation that an ordinance is not consistent with the comprehensive plan may not be heard on 

certiorari review); Stranahan House, Inc. v. City of Ft. Lauderdale, 967 So. 2d 1121, 1125 (Fla. 

4th DCA 2007) (holding that issues of inconsistency are not appropriate in a petition for 

certiorari).  The Court agrees.  Accordingly, to the extent that the Amended Petition improperly 

raises consistency issues, such issues are dismissed. 

The remainder of the Petitioners’ arguments in the Amended Petition are conclusory.  In 

the Amended Petition, the Petitioners generally cite the Polk County Land Development Code, 

the Polk County Comprehensive Plan, and the Florida State Growth Management Act, Chapter 

163, Part II, Florida Statutes, as general authority for their arguments. The Petitioners also 

generally cite Sections 303 and 905 of the Polk County Land Development Code.  However, the 

Petitioners do not articulate or make any specific arguments regarding the above citied 

authorities, their applicability to this case, or how they support the essential requirements of the 

law argument raised by the Petitioners. 

“The departure from the essential requirements of the law necessary for the issuance of a 

writ of certiorari is something more than a simple legal error.”  Housing Authority of City of 

Tampa v. Burton, 874 So. 2d 6, 8 (Fla. 2d DCA 2004) (citing Ivey v. Allstate Ins. Co., 774 So. 

2d 679, 682 (Fla. 2000)).    

The required ‘departure from the essential requirements of law’ 

means something far beyond legal error.  It means an inherent 

illegality or irregularity, an abuse of judicial power, an act of 

judicial tyranny perpetrated with disregard of procedural 

requirements, resulting in a gross miscarriage of justice.  The writ 

of certiorari properly issues to correct essential illegality but not 

legal error. 

Haines City Community Dev. v. Heggs, 658 So. 2d 523, 527 (Fla. 1995) (quoting Jones v. State, 

477 So. 2d 566, 569 (Fla. 1985)). “A ruling constitutes a departure from the essential 

requirements of [the] law when it amounts to ‘a violation of a clearly established principle of law 
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resulting in a miscarriage of justice.’” Department of Highway Safety and Motor Vehicles v. 

Hofer, 5 So. 3d 766 (Fla. 2d DCA 2009)(quoting Miami-Dade County v. Omnipoint Holdings, 

Inc., 863 So. 2d 195, 199 (Fla. 2003)(quoting Tedder v. Fla. Parole Comm’n, 842 So. 2d 1022, 

1024 (Fla. 1st DCA 2003))).  Accordingly, the Petitioners have failed to show that the essential 

requirements of the law were not observed. 

II. Competent Substantial Evidence Supporting the Development Order 

The Petitioners next argue in their Amended Petition that the development order should 

be quashed because there is no competent substantial evidence to support the development order. 

The Petitioners entire argument in the Amended Petition is as follows: 

Furthermore, there is nothing to indicate that any competent 

substantial evidence was provided or submitted as part of any 

hearings/meetings that were conducted, or otherwise, that the 

Proposed Tract-home Development was/is consistent with the Polk 

County Comprehensive Plan and in compliance with the Polk 

County Land Development Code, with regard to compatibility and 

otherwise.    

Like the Petitioners’ essential requirements of the law argument, this argument is 

conclusory.  Furthermore, the Petitioners again improperly raise consistency issues, which are 

dismissed based on the Court’s reasoning in Section I, above. 

At the end of their argument, the Petitioners cite three cases.  The purpose of all but one 

of the citations is unclear, as no parentheticals or other explanations are included with the 

citations.  The citation to De Groot v. Sheffield, 95 So. 2d 912, 916 (Fla. 1957), includes a 

parenthetical stating that the citation provides a definition of competent substantial evidence.  

Specifically, De Groot v. Sheffield states that competent “[s]ubstantial evidence has been 

described as such evidence as will establish a substantial basis of fact from which the fact at 

issue can be reasonably inferred. We have stated it to be such relevant evidence as a reasonable 

mind would accept as adequate to support a conclusion.” 

When considering whether an agency’s decision is supported by competent substantial 

evidence, Dusseau v. Metropolitan Dade County Bd. of County Com’rs, 794 So. 2d 1270, 1275 

(Fla. 2001), provides that the “competent substantial evidence’ standard cannot be used by a 

reviewing court as a mechanism for exerting covert control over the policy determinations and 

factual findings of the local agency.”3  Id. at 1275.  Dusseau also provides that 

Rather, this standard requires the reviewing court to defer to the 

agency’s superior technical expertise and special vantage point in 

such matters.  The issue before the court is not whether the 

agency’s decision is the “best” decision or the “right” decision or 

 
3 On “first-tier certiorari review, the circuit court’s task is to review the record for evidence that 

supports the agency’s decision, not that rebuts it—for the court cannot reweigh the evidence.”  

Broward Cnty. v. G.B.V. Intl., 787 So. 2d 838, 846 n.25 (Fla. 2001).   
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even a “wise” decision, for these are technical and policy-based 

determinations properly within the purview of the agency.  The 

circuit court has no training or experience- and is inherently 

unsuited-to sit as a roving “super agency” with plenary oversight in 

such matters. 

The sole issue before the court on first-tier certiorari review is 

whether the agency’s decision is lawful.  The court’s task vis-à-vis 

the third prong of Vaillant is simple:  The court must review the 

record to assess the evidentiary support for the agency’s decision.  

Evidence contrary to the agency’s decision is outside the scope of 

the inquiry at this point, for the reviewing court above all cannot 

reweigh the “pros and cons” of conflicting evidence.  While 

contrary evidence may be relevant to the wisdom of the decision, it 

is irrelevant to the lawfulness of the decision.  As long as the 

record contains competent substantial evidence to support the 

agency’s decision, the decision is presumed lawful and the court’s 

job is ended. 

Id. 

“The point is that when the facts are such as to give the County Commission a choice 

between alternatives, it is up to the County Commission to make that choice – not the circuit 

court.”  Metropolitan Dade County v. Blumenthal, 675 So. 2d 598, 606 (Fla. 3d DCA 1996), 

dissent adopted on rehearing, rev. dism. 680 So. 2d 421 (Fla. 1996) (citing City of Fort 

Lauderdale v. Multidyne Medical Waste Management, Inc., 567 So. 2d 955, 958 (Fla. 4th DCA 

1990, review denied, 581 So. 2d 165 (Fla. 1991); City of South Miami v. Meenan, 581 So. 2d 

228, 228 (Fla. 3d DCA 1991)).  “The circuit court’s role is restricted to ascertaining whether 

there is substantial competent evidence to support the decision actually made . . . .”  See id.  

“[T]he test is not whether one side produced more experts than the other, but rather whether 

there was any substantial competent evidence upon which to base the commissions conclusion.”  

See id. at 608. [emphasis added].  Therefore, having reviewed the record, the Court finds that the 

development order is supported by competent substantial evidence. 

III. Procedural Due Process 

The Petitioners next argue in their Amended Petition that their procedural due process 

rights were violated because they were not provided notice of the application, meetings/hearings 

on the application, or entry of the Development Order.  The Petitioners contend that this was an 

unlawful deprivation of their property rights.  The Petitioners cite sections 163.3215(2) and (3), 

Florida Statutes, Chapter 286, Florida Statutes, and First Assembly of God of Naples, Florida, 

Inc. v. Collier County, 775 F. Supp. 383 (M.D. Fla. 1991), as support for this argument.  The 

Petitioners also maintain that Polk County failed to use “constitutionally sufficient procedures” 

when denying their rights and generally cite First Assembly of God, Naples, Florida, Inc. for this 

argument. 

The Petitioners do not articulate or make any specific arguments regarding the above 
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citied authorities, their applicability to this case, or how they support the due process argument 

raised by the Petitioners.  Sections 163.3215(2) and (3), Florida Statutes, do not establish notice 

and hearing requirements and only apply to “de novo action[s] for declaratory, injunctive, or 

other relief …” Fla. Stat. §163.3215(3).  Further, the general citation to Chapter 286, Florida 

Statutes, fails to point to specific statutory notice and hearing requirements.  The Court’s own 

review of Chapter 286, Florida Statutes, revealed section 286.0114(3)(d), Florida Statutes, which 

creates an exception to the opportunity to be heard provided for in section 286.0114(2), Florida 

Statutes, for “meeting[s] during which the board or commission is acting in a quasi-judicial 

capacity. . . [unless] otherwise provided by law.”  Nor does First Assembly of God, Naples, 

Florida, Inc. specify notice and hearing requirements.  First Assembly of God, Naples, Florida, 

Inc. does provide that “[t]o establish a procedural due process violation, Plaintiffs must show, 

first, that they had a liberty or property interest which was interfered with by the state, and 

second, that the state failed to use constitutionally sufficient procedures in depriving Plaintiffs of 

that right[.]” 775 F. Supp. 383, 388 (M.D. Fla. 1991) (provides that state law governs whether 

there is a protectable property interest, but “the constitutionality of the procedures used by the 

state in depriving the Plaintiffs of a protected right does not turn on the procedures mandated by 

state law . . .”) (citing Kentucky Department of Corrections v. Thompson, 490 U.S. 454, 109 

S.Ct. 1904, 1908, 104 L.d.2d 506 (1989)).  Based on the First Assembly of God, Naples, Florida 

procedure, the Petitioners general statement of a due process violation and unlawful deprivation 

of property rights is insufficient to establish a procedural due process claim. 

In this case, the DRC held a noticed meeting on May 14, 2020, that was open to the 

public.  The date, time, and place of the May 14, 2020, DRC meeting was noticed on the BoCC’s 

May 5, 2020, agenda.  It was also posted on Polk County website.  The DRC agenda itself was e-

mailed on May 8, 2020, to the applicants and anyone else having requested to receive weekly 

agendas.  The meeting opened with an opportunity for public comment on any items on the 

agenda.  Accordingly, the Court finds that the Petitioners have failed to show a violation of 

procedural due process. 

Therefore, it is ORDERED and ADJUDGED that the Petitioner’s Amended Petition for 

Writ of Certiorari, filed on November 30, 2020, is DENIED. 

 DONE and ORDERED on the 30th day of July, 2021. 

       s/WAYNE DURDEN, Circuit Judge 

Copies furnished to: 

A. Brent Geohagan, Esquire, 190 E. Edgewood Drive, Lakeland, Florida 33803 

Elizabeth W. Voss, Esquire, Assistant County Attorney 

 P.O. Box 9005, Drawer AT01, Bartow, FL 33831 

Hank B. Campbell, Esquire, Campbell, Trohn, Tamayo & Aranda, P.A., 

 1701 S. Florida Ave., Lakeland, FL 33803 

Benjamin W. Hardin, Jr., Esquire, Hardin & Ball, P.A., P.O. Box 3604, Lakeland, FL 33802-3604 

Julie Landrigan Ball, Esquire, Hardin & Ball, P.A., P.O. Box 3604, Lakeland, FL 33802-3604 

Mattie Hardin Tondreault, Esquire, Hardin & Ball, P.A., P.O. Box 3604, Lakeland, FL 33802-3604 


