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IN THE TENTH JUDICIAL CIRCUIT COURT 

IN AND FOR POLK COUNTY, FLORIDA 

Case No.:  2020CA-003170 

Section: 30 

BRIAN DOUGLAS LEE,   

Petitioner, 

v. 

STATE OF FLORIDA, DEPARTMENT OF 

HIGHWAY SAFETY AND MOTOR VEHICLES, 

DIVISION OF DRIVER LICENSES, 

Respondent. 

___________________________________________/ 

ORDER DENYING PETITIONER’S PETITION FOR WRIT OF CERTIORARI 

This matter came before the Court on Petitioner’s Petition for Writ of Certiorari, filed on 

October 20, 2020.  Petitioner seeks review of the Findings of Fact, Conclusions of Law and 

Decision issued by The Florida Department of Highway Safety and Motor Vehicles (hereinafter 

“DHSMV”) on September 17, 2020.  This Court has jurisdiction.  See Fla. R. App. P. 9.030(c). 

 

Findings of Fact 

The Petitioner sought an administrative hearing before the Florida Department of Highway 

Safety and Motor Vehicles’ Bureau of Administrative Reviews to challenge the lawfulness of his 

driver’s license suspension.  The Hearing Officer entered into evidence the documentation that 

was submitted by the Lakeland Police Department and exhibits submitted by the Petitioner.  The 

Petitioner testified as to the accuracy of written documentation and arguments that he submitted, 

and his sister testified as to the accuracy of written documentation the Petitioner submitted that 

was purportedly written by the sister.  The Petitioner made no objections during the hearing. 

The hearing officer made the following findings of fact: 

 

On August 2, 2020, Petitioner contacted the Lakeland Police 

Department seeking assistance for a flat tire.  In doing so, Petitioner 

slurred his speech and admitted drinking to the dispatch operator.  

Officer Roxanna Smith responded to the scene and observed 

Petitioner asleep in the driver seat of the vehicle with the keys in the 

ignition.  Upon rousing Petitioner, Officer Smith observed him to 

have poor motor coordination, to admit drinking, and to admit 

having been impaired by alcohol.  Officer Smith sought assistance 

for a DUI investigation, and Officer Sean Mulderrig responded to 

the scene.  Officer Mulderrig observed Petitioner to have red and 
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watery eyes, slurred speech, poor balance, and the odor of an 

alcoholic beverage.  Officer Mulderrig arrested Petitioner on other 

charges and transported him to Lakeland Police Department.  At the 

police department, Officer Mulderrig initiated a DUI investigation, 

but Petitioner declined to cooperate with the investigation.  Officer 

Mulderrig then arrested Petitioner for DUI and requested that 

Petitioner submit to a breath alcohol test.  Petitioner refused.  Officer 

Mulderrig then read the Implied Consent warning to Petitioner.  

When Officer Mulderrig then requested that Petitioner submit to a 

breath alcohol test, Petitioner refused to respond.  Officer Mulderrig 

advised Petitioner that refusal to respond would be deemed a refusal 

to submit to the breath alcohol test.  Petitioner continued to refuse 

to respond. 

Based on the foregoing [the hearing officer found] . . . that 

Petitioner was placed under lawful arrest for DUI. 

 

 Because the Petitioner’s driver’s license was suspended for refusal to submit to a breath, 

blood, or urine test, pursuant to section 322.2615(7)(b), Florida Statutes, the scope of the hearing 

before the hearing officer was limited to, based on a preponderance of the evidence: 

 

1. Whether the law enforcement officer had probable cause to 

believe that the person whose license was suspended was driving 

or in actual physical control of a motor vehicle in this state while 

under the influence of alcoholic beverages or chemical or 

controlled substances. 

2. Whether the person whose license was suspended refused to 

submit to any such test after being requested to do so by a law 

enforcement officer or correctional officer. 

3. Whether the person whose license was suspended was told that 

if he or she refused to submit to such test his or her privilege to 

operate a motor vehicle would be suspended for a period of 1 

year or, in the case of a second or subsequent refusal, for a period 

of 18 months. 

 

Implicit within this scope of review is consideration of the lawfulness of the arrest. See Florida 

Dep't of Highway Safety & Motor Vehicles v. Hernandez, 74 So. 3d 1070 (Fla. 2011). 

Standard of Review 

When reviewing an administrative proceeding on a petition for writ of certiorari, a circuit 

court acting in its appellate capacity must determine “whether procedural due process is afforded, 

whether the essential requirements of the law have been observed, and whether the administrative 

findings and judgment are supported by competent substantial evidence.”  City of Deerfield Beach 

v. Vaillant, 419 So. 2d 624, 626 (Fla. 1982). 

“The departure from the essential requirements of the law necessary for the issuance of a 
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writ of certiorari is something more than a simple legal error.”  Housing Authority of City of 

Tampa v. Burton, 874 So. 2d 6, 8 (Fla. 2d DCA 2004)(citing Ivey v. Allstate Ins. Co., 774 So. 2d 

679, 682 (Fla. 2000)).    

The required ‘departure from the essential requirements of law’ 

means something far beyond legal error.  It means an inherent 

illegality or irregularity, an abuse of judicial power, an act of judicial 

tyranny perpetrated with disregard of procedural requirements, 

resulting in a gross miscarriage of justice.  The writ of certiorari 

properly issues to correct essential illegality but not legal error. 

Haines City Community Dev. v. Heggs, 658 So. 2d 523, 527 (Fla. 1995)(quoting Jones v. State, 

477 So. 2d 566, 569 (Fla. 1985)).  “A ruling constitutes a departure from the essential requirements 

of [the] law when it amounts to ‘a violation of a clearly established principle of law resulting in a 

miscarriage of justice.’” Department of Highway Safety and Motor Vehicles v. Hofer, 5 So. 3d 

766 (Fla. 2d DCA 2009)(quoting Miami-Dade County v. Omnipoint Holdings, Inc., 863 So. 2d 

195, 199 (Fla. 2003)(quoting Tedder v. Fla. Parole Comm’n, 842 So. 2d 1022, 1024 (Fla. 1st DCA 

2003))). 

As for whether the administrative findings and judgment are supported by competent 

substantial evidence: 

 

The court must review the record to assess the evidentiary support 

for the agency's decision. Evidence contrary to the agency's decision 

is outside the scope of the inquiry at this point, for the reviewing 

court above all cannot reweigh the “pros and cons” of conflicting 

evidence. While contrary evidence may be relevant to the wisdom 

of the decision, it is irrelevant to the lawfulness of the decision. As 

long as the record contains competent substantial evidence to 

support the agency's decision, the decision is presumed lawful and 

the court's job is ended. 

Dusseau v. Metropolitan Dade County Board of County Commissioners, 794 So. 2d 1270, 1276 

(Fla. 2001). 

Analysis and Conclusions 

The Petitioner argues that the hearing officer’s decision is not supported by competent 

substantial evidence.  The Petitioner raises various sub-issues within this argument that will be 

addressed below. 

1) Were Due Process Rights Afforded if Driver’s License not Submitted to DHSMV? 

 

The Petitioner first argues that his due process rights were violated because his driver’s 

license was not forwarded to the DHSMV as required byt §322.2615(2), Florida Statutes.  Section 

322.2615(2)(a), Florida Statutes, provides in part that: 

Except as provided in paragraph (1)(a), the law enforcement officer 
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shall forward to the department, within 5 days after issuing the 

notice of suspension, the driver license . . . The failure of the officer 

to submit materials within the 5-day period specified in this 

subsection and in subsection (1) does not affect the department’s 

ability to consider any evidence submitted at or prior to the hearing. 

The Petitioner cites to Rouf v. State of Florida, Department of Highway Safety and Motor 

Vehicles, Case No. 01-2013-CA-3083 (Fla. 8th Jud. Cir. Aug. 27, 2013), which held that the 

“mandatory language in section 322.2615 creates a due process right to inclusion of the listed 

documents in the record before the hearing officer.” The court in Rouf treated the failure to submit 

the driver’s license to the hearing officer as a due process issue.   

The Department counters that the Petitioner failed to raise the issue below and thus the 

issue is deemed waived.  The Department cites Dep’t of Highway Safety & Motor Vehicles v. 

Lankford, 956 So. 2d 527 (Fla. 1st DCA2007) (Driver did not object during evidentiary hearing to 

officer’s failure to bring videotape of traffic stop and arrest to hearing and therefore the issue was 

not preserved for review).  Alternatively, the Department maintains that failure to include the 

driver’s license does not mandate invalidation of the driver’s license suspension when the identity 

of the driver is not at issue. 

In Skinner v. DHSV, 17 Fla. L. Weekly Supp. 400a (Fla. 4th Jud. Cir. 2010), the court 

found no due process violation for law enforcement’s failure to submit the driver’s license to the 

DHSMV where the driver did not challenge the correctness of their identification and their driver’s 

license number was provided on other documents in the record before the hearing officer.  Citing 

Skinner, Rogers v. DHSMV, 24 Fla. L. Weekly Supp. 410a (Fla. 7th Jud. Cir. June 8, 2016), found 

that there was no deprivation of due process for failure to include a driver’s license in the record 

before the DHSMV hearing officer where the driver did not contest their identity as the person 

arrested and submitting to the breath test. Rogers further found that the driver failed to demonstrate 

any prejudice since their driver’s license number was on other documents that were part of the 

record.  Also citing Skinner, Colangelo v. DHSMV, 21 Fla. Law Weekly Supp. 743a (Fla. 7th Jud. 

Cir. Sept. 27, 2013), found that the failure to include the driver’s license in the record before the 

hearing officer did not support the driver’s claims that the hearing officer’s findings were not 

supported by competent substantial evidence and that the essential requirements of the law were 

observed because the driver did not challenge the correctness of their identity and the physical 

driver’s license was not necessary for a determination of any issues before the hearing officer. 

Unlike other issues, due process issues may be raised for the first time on appeal.  The 

Court’s review is whether procedural due process was afforded.  “Procedural due process requires 

both fair notice and a real opportunity to be heard … ‘at a meaningful time and in a meaningful 

manner.’”  Department of Highway Safety and Motor Vehicles v. Hoffer, 5 So. 3d 766, 771 (Fla. 

2d DCA 2009) (quoting Keys Citizens for Responsible Gov’t, Inc. v. Fla. Keys Aqueduct Auth., 

795 So.2d 940, 948 (Fla. 2001)(quoting Matthews v. Eldridge, 424 U.S. 319, 333, 96 S.Ct. 893, 

47 L.Ed.2d 18 (1976))). In this case, the Petitioner received notice and was provided an opportunity 

to be heard.  Unlike in Rouf, the Petitioner in this case did not object to or otherwise raise the issue 

of law enforcement’s failure to include his driver’s license in the documents submitted to the 

hearing officer.  Therefore, the Court finds that the procedural due process was afforded. 
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2) Was there Competent Substantial Evidence that the Petitioner was Lawfully 

Detained? 

The Petitioner next argues that there was not competent substantial evidence that he was 

lawfully detained.  Specifically, the Petitioner argues that he was illegally detained for 31 minutes 

while sitting on the curb waiting for Officer Mulderrig to arrive to conduct a DUI investigation.  

The Petitioner maintains that Officer Roxanna Smith did not have a reasonable suspicion that he 

had committed or was committing a crime.  The Petitioner further contends that the circumstances 

before Officer Smith and Officer Mulderrig did not justify his detention for a DUI investigation 

and subsequent arrest.  

In support of his arguments, the Petitioner contends that there were inconsistencies and 

contradictions in the observations made by Officer Smith and Officer Mulderrig regarding his 

physical appearance and impairment.  The Petitioner states that the inconsistency and contradiction 

is that Officer Mulderrig’s affidavit states that he observed that the Petitioner had an odor of 

alcohol coming from his breath, red and watery eyes, and a lack of balance, while Officer Smith’s 

report does not.  Based on the Court’s interpretation of the Petitioner’s arguments, the Petitioner 

maintains that because Officer Mulderrig’s affidavit and Officer Smith’s narrative do not include 

the same observations, they are contradictory and inconsistent and do not constitute competent 

substantial evidence. 

The Department counters that the record contains competent substantial evidence that 

Officer Smith’s initial contact with the Petitioner was a lawful consensual encounter because the 

Petitioner personally sought law enforcement assistance for a flat tire.  The Department further 

contends that the Petitioner’s request for assistance, coupled with the Petitioner informing dispatch 

that he had been drinking, Officer Smith finding the Petitioner asleep in the driver’s seat upon her 

arrival at the scene, the Petitioner eventually opening the vehicle on his own and stumbling out, 

and Officer Smith’s request for the Petitioner to sit on the curb to avoid injury, constituted a lawful 

welfare check. 

 “It is firmly established that an officer does not need any founded suspicion to approach 

and ask questions of an individual.”  State v. Wilson, 566 So. 2d 585, 587 (Fla. 2d DCA 1990) 

(citing Florida v. Royer, 460 U.S. 491 (1983)).  “During a consensual encounter, an individual is 

free to leave at any time and may choose to ignore the officer’s requests and go about his business.” 

Caldwell v. State, 41 So. 3d 188, 195 (Fla. 2010) (citing Popple v. State, 626 So. 2d 185, 186 (Fla. 

1993)).   

“The community caretaker exception arises from the duty of police officers to ‘ensure the 

safety and welfare of the citizenry at large.” State v. Fultz, 189 So. 3d 155, 159 (Fla. 2d DCA 

2016) (quoting Ortiz v. State, 24 So. 3 596, 600 (Fla. 5th DCA 2009) (quoting 3 Wayne R. LaFave, 

Search and Seizure: A Treatise on the Fourth Amendment § 5.4(c), at 201-02 (4th ed. 2004))).  “It 

is well recognized that police officers may conduct welfare checks and that such checks are 

considered consensual encounters that do not involve constitutional implications.”  Dermio v. 

State, 112 So. 3d 551, 555 (Fla. 2d DCA 2013) (citing Greider v. State, 977 So. 2d 789, 792 (Fla. 

2d DCA 2008)).   

Pursuant to State, Dep't of High. Saf. & Motor Veh. v. DeShong, 603 So.2d 1349, 1352 (Fla. 2d 

DCA 1992)), “a legitimate concern for the safety of the motoring public can warrant a brief 
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investigatory stop to determine whether a driver is ill, tired, or driving under the influence in 

situations less suspicious than that required for other types of criminal behavior.”  However, 

“[e]ven a stop pursuant to an officer's community caretaking responsibilities . . . must be based on 

specific articulable facts showing that the stop was necessary for the protection of the public.” 

Agreda v. State, 152 So.3d 114, 116 (Fla. 2d DCA 2014) (quoting Majors v. State, 70 So. 3d 655, 

661-62 (Fla. 1st DCA 2007)). 

 A consensual encounter may be converted into an investigatory stop.  An officer may not 

conduct an investigatory stop unless he or she has a reasonable or well-founded “suspicion that a 

person being stopped has committed, is committing, or is about to commit a crime.”  Popple v. 

State, 626 So.2d 185 (Fla. 1993) (citing §901.151, Fla. Stat. (1991)); see also Terry v. Ohio, 392 

U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2nd 889 (1968).  Pursuant to U.S. v. Sokolow, 490 U.S. 1, 7 (1989) 

(quoting Illinois v. Gates, 462 U.S. 213, 232, 103 S.Ct. 2317, 2329, 76 L.Ed.2d 527 (1983); United 

States v. Cortez, 449 U.S. 411, 417, 101 S.Ct. 690, 695, 66 L.Ed.2d 621 (1981)), “[t]he concept of 

reasonable suspicion, like probable cause, is not ‘readily, or even usefully, reduced to a neat set of 

legal rules. … we must consider ‘the totality of the circumstances”.  “The process does not deal 

with hard certainties, but with probabilities.”  Id. (quoting Cortez, 449 U.S. at 418).   Further, the 

Florida Supreme Court provides in C.E.L. v. State, 24 So. 3d 1181, 1186 (Fla. 2009), that: 

A stop is justified when an officer observes facts giving rise to a 

reasonable and well-founded suspicion that criminal activity has 

occurred or is about to occur. (citations omitted).  In turn, whether 

an officer’s well-founded suspicion is reasonable is determined by 

the totality of the circumstances that existed at the time of the 

investigatory stop and is based solely on facts known to the officer 

before the stop.  (citations omitted). 

 “[A] person has been ‘seized’ within the meaning of the Fourth Amendment only if, in 

view of all of the circumstances surrounding the incident, a reasonable person would have believed 

that he was not free to leave.”  United States v. Mendenhall, 446 U.S. 544, 555 (1980).  “Examples 

of circumstances that might indicate a seizure, even where the person did not attempt to leave, 

would be the threatening presence of several officers, the display of a weapon by an officer, some 

physical touching of the person of the citizen, or the use of language or tone of voice indicating 

that compliance with the officer's request might be compelled.”  Id. 

 Here, the hearing officer found the initial encounter between Officer Smith and the 

Petitioner to be a lawful consensual encounter, as “Officer Smith stopped and interacted with 

Petitioner because Petitioner called the Lakeland Police Department and sought assistance.”  The 

hearing officer also found that Officer Smith had a reasonable suspicion to detain the Petitioner 

for a DUI investigation based on Officer Smith’s observations of the Petitioner when she arrived 

at the scene and what was relayed by dispatch.  Specifically, the hearing officer pointed out that 

Officer Smith observed the Petitioner unconscious in the driver seat of the vehicle, she observed 

the Petitioner display poor motor skills and balance when  he was exiting the vehicle, and the 

Petitioner admitted to drinking to the point of impairment.  Additionally, the hearing officer noted 

that Officer Smith was aware that the Petitioner’s speech was slurred when the Petitioner called 

dispatch for assistance with his flat tire.  The Petitioner points out that the hearing officer used the 

term unconscious in his order, while Officer Smith stated in her narrative that the Petitioner was 
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asleep.  While the Court agrees that there is some medical difference between someone being 

asleep versus being unconscious, the connotation by the hearing officer’s use of the word 

unconscious that is supported by the record is that the driver was not aware or alert while in the 

driver’s seat.  Even if the Court were to disregard this finding by the hearing officer, there is still 

sufficient competent substantial evidence to support the hearing officer’s determination that 

Officer Smith’s initial encounter with the Petitioner was consensual and that Officer Smith had a 

reasonable suspicion to detain the Petitioner for a DUI investigation.  

 

3) Was there Probable Cause to Arrest the Petitioner for DUI? 

 The Petitioner further argues that there was not competent substantial evidence to support 

his arrest for DUI because his detention for a DUI investigation was not justified based on the 

circumstances before Officer Smith and Officer Mulderrig.  This argument is intertwined with the 

Petitioner’s detention argument and raises similar inconsistency issues with regard to the 

observations by the officers. 

 The Petitioner states in the summary argument section of his Petition that there was an 

inconsistency with regards to the observations by the officers of a white chalky substance found 

in his vehicle.  Essentially, the Petitioner again maintains that because both Officers did not notate 

making the observation, then it is a contradictory observation.  He also states in his summary 

argument that pictures taken by Sherri Stewart contradict the officer affidavits regarding the drug 

test kit and whether the substance tested positive or negative for cocaine.  However, these alleged 

inconsistencies were not mentioned in the main argument section of his Petition.  The Hearing 

Officer did not address these claims, instead finding that they were unrelated to the Petitioner’s 

arrest for DUI. 

 The Department first reiterates the Hearing Officer’s conclusion that the Petitioner’s arrest 

for DUI is unrelated to the alleged cocaine.  In the alternative, the Department points out that the 

officer’s affidavits were entered without objection, and that the evidence submitted by the 

Petitioner, which consisted of a statement from his sister that she found a drug test tube on the 

Petitioner’s vehicle three days after his arrest and five grainy pictures of a tube, do not constitute 

irrefutable proof, but at best create an issue of fact.  The Department states that hearing officers 

are free to reject the testimony of witnesses, even if the testimony is unrebutted.  Dep’t of Highway 

Safety and Motor Vehicles v. Luttrell, 983 So. 2d 1215, 1217 (Fla. 5th DCA 2008) (citing Dep’t 

of Safety & Motor Vehicles v. Marshall, 848 So. 2d 482 (Fla. 5th DCA 2003); Dep’t of Highway 

Safety Motor Vehicles v. Dean, 662 So. 2d 371 (Fla. 5th DCA 1995)). 

 Finally, the Department argues that this Court may not reweigh the evidence or substitute 

its judgement for that of the hearing officer.  The Court agrees.  “[T]he circuit court is not entitled 

to reweigh the evidence [when acting in its appellate capacity to review an administrative order]; 

it may only review the evidence to determine whether it supported the hearing officer’s findings.”  

Department of Highway Safety and Motor Vehicles v. Stenmark, 941 So. 2d 1247, 1249 (Fla. 2d 

DCA 2006).  See also Dep’t of Highway Safety and Motor Vehicles v. Kurdziel, 908 So. 2d 607, 

609 (Fla. 2d DCA 2005).  The Court agrees that the alleged cocaine is unrelated to the Petitioner’s 

arrest for DUI and will not reweigh the evidence or substitute its judgment for that of the Hearing 

Officer.  
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 “Probable cause exists ‘where the facts and circumstances, as analyzed from the officer's 

knowledge ... and practical experience ... are sufficient in themselves for a reasonable man to reach 

the conclusion that an offense has been committed.”   Department of Highway Safety and Motor 

Vehicles v. Silva, 806 So. 2d 551, 554 (Fla. 2d DCA 2002) (citing Department of Highway Safety 

and Motor Vehicles v. Favino, 667 So. 2d 305, 308 (Fla. 1st DCA 1995)).  “In administrative 

hearings held to determine whether an individual's license should be suspended for DUI, the courts 

have generally held that the circumstances surrounding the incident and the officer's general 

observations are sufficient to establish probable cause.”  State, Dept. of Highway Safety and Motor 

Vehicles v. Whitley, 846 SO. 2d 1163, 1166 (Fla. 5th DCA 2003) (citing  Department of Highway 

Safety & Motor Vehicles v. Silva, 806 So.2d 551, 554 (Fla. 2d DCA 2002); Department of 

Highway Safety & Motor Vehicles v. Smith, 687 So.2d 30, 33 (Fla. 1st DCA 1997); Department 

of Highway Safety & Motor Vehicles v. Favino, 667 So.2d 305, 309 (Fla. 1st DCA 1995)). Here, 

the Hearing Officer found that there was probable cause for the Petitioner’s arrest for DUI based 

on the Petitioner’s admission of drinking and Officer Mulderrig’s observations that the Petitioner 

had bloodshot eyes, slurred speech, poor balance, and the odor of an alcoholic beverage.  The 

Court finds that this finding is supported by competent substantial evidence. 

4) Is the administrative findings and judgment supported by competent substantial 

evidence? 

The Petitioner next argues that the Hearing Officer’s findings and judgment are not 

supported by competent substantial evidence. The Petitioner generally contends that all of the 

evidence relied on by the hearing officer was uncorroborated, contradictory, and conflicting. 

Various specific findings have been addressed by the Court in other sections of this order.  

However, one finding not previously addressed is the hearing officer’s finding that the Petitioner 

refused a breath test and was read the implied consent warning after his arrest.   

The details of the Petitioner’s argument are gleaned from the summary argument section 

of his Petition.  There, the Petitioner asserts as follows: 

Officer Mulderrig’s form REFUSAL TO SUBMIT TO A BREATH, 

URIN, OR BLOOD TES (a. 40) it specifically states that the 

Petitioner being place under arrest on August 3, 2020 at 0002 hours 

(2:00) does not specify am or pm and that the Petitioner’s refusal 

was on August 3, 2020 at 0025 hours (12:25 once again does not 

specify am or pm and Officer Mulderrig’s citation that was issued 

to Lee ‘citation ADO336E’ for Refusal to submit to breath test was 

written on Aug. 3, 2020 @ 1:08 am.  Therefore thru Officer 

Mulderrig’s own sworn affidavits Lee was not lawfully arrested 

prior to the refusal. 

Petition at 9.  The Petitioner takes issue with am and pm not being used and contends that the time 

of 0002 listed for his arrest means 2:00, either am or pm.  This is important because pursuant to 

§316.1932(1)(a)1.a., Florida Statutes, an unlawful refusal to submit to a breath test must be 

“incidental to a lawful arrest.”  While the Petitioner argued below that he did not refuse to take a 

breath test, he makes no such argument here.  Therefore, the Court does not address whether or 

not the Petitioner verbally refused to take a breath test. 
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 The Department counters that there were two arrests, one for possession of cocaine and 

drug paraphernalia, and one for driving under the influence after the Petitioner refused to perform 

field sobriety exercises.  The Department points to State, Dep’t of Highway Safety & Motor 

Vehicles v. Whitley, 846 So. 2d 1163, 1167-68 (Fla. 5th DCA 2003), which held that an arrest for 

fleeing to elude may be considered a lawful arrest leading to a request to submit to a breath test, 

and Nill v. State, Dep’t of Highway Safety & Motor Vehicles, 28 Fla. L. Weekly Supp. 647a (Fla. 

7th Cir. Ct. Sept. 14, 2020), which held that pursuant to Whitley, an arrest on drug possession 

charges may also be considered a lawful arrest leading to a request to submit to a breath test.  As 

such, the Department maintains that either of the above referenced arrests took place prior to the 

request that the Petitioner submit to a breath test and the Petitioner’s refusal. 

A review of the law enforcement documents shows that military time, which is based on a 

24-hour clock, was used in the documents submitted by law enforcement to the hearing officer.  

As such, the need for am and pm is not necessary.  Thus, the time of the Petitioner’s arrest was 

12:02 am, not 2:00, and his refusal was at 12:25 am, which was after his arrest.  This sequence is 

further supported by Officer Mulderrig’s affidavit and police report in addition to Officer Smith’s 

police report.  Accordingly, the Court finds competent substantial evidence supported the hearing 

officer’s finding that the Petitioner refused a breath test and was read the implied consent warning 

after his arrest.  The Court further finds no merit in the Petitioner’s general argument that the 

hearing officer’s findings and judgment are not supported by competent substantial evidence. 

Therefore, based on the record before the Court, the Petitioner’s Petition for Writ of 

Certiorari is DENIED.   

DONE and ORDERED on this 31st day of August, 2021. 

s/ELLEN S. MASTERS, Chief Judge 

Copies furnished to: 

Brian Douglas Lee, Appellant, 2437 Idlewild Street, Lakeland, FL 33801 

Mark Mason, Assistant General Counsel, Dept. of Highway Safety & Motor Vehicles  

 2900 Apalachee Parkway, A-432, Tallahassee, Florida 32399-0504 


