
1 
 

IN THE CIRCUIT COURT OF THE TENTH JUDICIAL 

CIRCUIT IN AND FOR POLK COUNTY, FLORIDA 

CASE NO.: 2021CA-000984  

SECTION: 30 

KEVIN MATIAS, et al.,  

 Petitioners, 

v. 

POLK COUNTY, a political subdivision 

of the State of Florida,  

 Respondent, 

and 

TAMPA ELECTRIC COMPANY, a Florida 

Corporation, 

Intervenor. 

____________________________________/ 

ORDER ON PETITION FOR WRIT OF CERTIORARI 

 The Petitioners seek certiorari review of a final order issued on March 2, 2021, at the 

conclusion of a hearing before the Board of Polk County Commissioners (hereinafter the “Board”). 

The Board’s decision was a review de novo of the decision on January 6, 2021, of the Planning 

Commission granting an application for the expansion of conditional use for a solar electric power 

generation facility. The Petitioners filed their Petition for Writ of Certiorari (the “Petition”) on April 

1, 2021. The owner of the property, Tampa Electric Company, was permitted to intervene in this 

appellate proceeding without objection on June 3, 2021. The Respondent, Polk County, and the 

Intervenor submitted a joint response and supplemental appendix. The Petitioners submitted their 

reply to the response on July 14, 2021. 

 This Court has jurisdiction to review the decision of the Board. See Fla. R. App. P. 

9.030(c). The standard of review is whether the Board afforded the Petitioners procedural due 

process, whether the Board departed from the essential requirements of law, and whether the 

Board’s actions are supported by substantial competent evidence. See Haines City Community 

Development v. Heggs, 658 So. 2d 523, 530 (Fla. 1995). 

The Petitioners do not assert that they were deprived of procedural due process but do 

assert that the Board’s decision lacks the support of substantial competent evidence and that in 

reaching its decision, the Board departed from the essential requirements of law. 
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To determine whether the findings and decision of the Board are supported by competent 

substantial evidence: 

The court must review the record to assess the evidentiary support for the agency’s 

decision. Evidence contrary to the agency’s decision is outside the scope of the 

inquiry at this point, for the reviewing court above all cannot reweigh the “pros and 

cons” of conflicting evidence. While contrary evidence may be relevant to the 

wisdom of the decision, it is irrelevant to the lawfulness of the decision. As long as 

the record contains competent substantial evidence to support the agency’s 

decision, the decision is presumed lawful and the court’s job is ended. 

Dusseau v. Metropolitan Dade County Board of County Commissioners, 794 So.2d 1270, 1276 

(Fla. 2001). 

 To determine whether the Board departed from the essential requirements of law, the 

Court must consider: 

The required ‘departure from the essential requirements of law’ means something 

far beyond legal error. It means an inherent illegality or irregularity, an abuse of 

judicial power, an act of judicial tyranny perpetrated with disregard of procedural 

requirements, resulting in a gross miscarriage of justice. The writ of certiorari 

properly issues to correct essential illegality but not legal error. 

Haines City, 658 So. 2d at 530 (quoting Jones v. State, 477 So.2d 566, 569 (Fla 1985)). 

The circumstances of the Intervenor’s application filed in 2021 is associated with an 

application filed in 2018. Previously, the Petitioners successfully persuaded the Board that an 

application concerning the same parcel of property for the same use should be denied. At a review 

hearing on June 19, 2018, the Board approved 268.66 acres but denied the conditional use 

(hereinafter “CU”) for the 147.27 acres that are the subject of this proceeding. The Board’s earlier 

determination was set forth in a written order on July 10, 2018, Order Partially Approving and 

Partially Denying CU 18-09 Without Prejudice (hereinafter “2018 Order”). This order stated that 

“the Application is not compatible with the surrounding land use and general character of the area 

given the Facility’s magnitude and scale and location on multiple parcels. . .”, “the Application is 

inconsistent with the... Comprehensive Plan and LDC policies . . ..” The 2018 Order further 

provided that “[t]he parcels . . . excluded . . . were denied without prejudice”, and “[a] request for 

a CU on the excluded parcels may be submitted at any time.” (Appendix, Tab B, pp 3-4) 

The Petitioners ask this court to consider that the 2018 Order is “the local law” that must 

be applied to the current application to the extent of its similarities to the 2018 application. In 

their view, the changes in the current application compared to the 2018 application as applied to 

the subject acreage are de minimis and insufficient to overcome the prior findings by the Board. 

The Petitioners emphasize that the Application is not compatible with the surrounding land use 

and the potential impact to the community is especially egregious because the facility would be 

intertwined with a community that is especially rich in history. Primarily, the Petitioners argue 

that the 2018 Order has been erroneously disregarded. In addition, the Petitioners assert that 
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the Board disregarded Section 906 A.1, 3, 5, 6 and D. 7a.-c. of the Polk County Land 

Development Code. 

 The Respondent and Intervenor respond that the decision is supported by unrefuted 

expert testimony on land use compatibility, comprehensive plan and land development code 

consistency. In their view, the language of the 2018 Order invited a new application for future 

consideration, and the differences between the current application and the prior application are 

significant because the current application increases distances of setbacks from residences and 

adds more vegetative screening. The Response asserts that these additions are enough to satisfy 

the analyses required by the law to grant the Application. 

 The parties agree that the Board was duty-bound to review the Intervenor’s application 

and make determinations based upon the local code, the Polk County Land Development Code 

(hereinafter “LDC”). The law that the Petitioners claim the Board ignored, Section 906 A.1,3,5,6 

and D.7.a.-c. of the LDC, states as follows: 

Section 906 Level 3 Review 

A. Purpose . . . 

1. The compatibility of non-residential uses near or adjacent to residential land 
uses or vacant land designated as residential; 
. . . 

3. Where there are specific characteristics of the proposal which may result in 
potential adverse off-site impacts. Site characteristics such as a dumpster, 
driveway, drive-through window, or buffer will be reviewed to determine 
compatibility and possible mitigation of impacts not deemed compatible; 
 . . . 

5. Whether the requested development meets minimum development 
standards as stated in this Code, and other County development regulations; 
and 

6. A development plan which mitigates impacts as outlined in an Impact 
Assessment Statement which has been prepared pursuant to Section 910. 
. . . 

D. Review Process for Level 3 Review  
       . . . 

7. The Planning Commission shall make findings regarding the factors outlined 
in Section 959 and render a final decision for approval, approval with 
conditions, or denial of the development application. The Planning 
Commission, in the review of development plans, shall consider the following 
factors: 

a. Whether the proposed development is consistent with all relevant 
requirements to the Code; 
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b. Whether the proposed development is consistent with all applicable 
policies of the Comprehensive Plan; 

c. Whether the proposed use is compatible with surrounding uses and the 
general character of the area including such factors as density, height, 
bulk, scale, intensity, traffic, noise and appearance; 

(Supplemental Appendix p. 140) 

 The Petitioner does not specify how each cited reference was ignored by the Board except 

to quote the 2018 Order which stated in part, “ . . . the Application is not compatible with the 

surrounding land use and general character of the area given the Facility’s magnitude and scale 

and location on multiple parcels through Chicora. . . . In this case, the Facility envelopes the rural-

residential Community on multiple parcels, which cannot be adequately buffered.” (Appendix Tab 

B, p. 3) 

During the hearing before the Board, the Petitioners included the 2018 Order in the record 

before the Board and argued that the 2018 Order was persuasive. Both parties referred to the 

earlier decision of the Board. 

The expert who testified for the Respondent and Intervenor informed the Board of its prior 

decision in 2018 and stated the positions of the Planning Commission in 2018 and in 2021. The 

expert emphasized to the Board that the current application is not the same as the application 

before them in 2018 as the buffer has been increased from 50 feet to 150 feet in residential areas 

and the buffer has been modified from a “decorative” buffer to a “concealing” buffer. Additionally, 

the expert indicated that since the 2018 decision, other solar farm projects in similar land use 

districts have been completed or are near completion thereby providing the Board examples of 

the different solar farms in the geographical area. (Appendix, Tab D, p. 14) 

The Petitioners’ Appendix, which includes the 29-page De Novo Hearing Staff Report 

(hereinafter “Staff Report”) and the transcript of the hearing shows that the 2018 decision of the 

Board and the Intervenor’s prior application was considered and discussed. Specifically, the 

“Summary” section of the Staff Report notes the prior denial by the Board and further states that 

the screening vegetation proposed provides exceptional screening and greater sound absorption. 

The “Compatibility” section of the Staff Report provides that the Board denied the portion 

of the 2018 application concerning the subject property because of the proposed facility’s scale 

and its proximity to residential property. The Staff Report asserts that the applicant addressed 

those issues in the current application by providing more separation and revising their landscape 

plan. Additionally, the Staff Report revisits the events of 2018 by referring to the 2018 staff report 

wherein staff assessed the water and wastewater demand and capacity. 

After the evidence closed and the Board members discussed their positions, one member 

of Board specifically referred to the 2018 decision in support of the Petitioners’ current position. 

The final vote was three to two in favor of the Intervenor. 
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 The findings in the Board’s final order did not specifically state that the additional 

requirements of the current application sufficiently satisfied the deficiencies set forth in the 2018 

decision. However, such a determination is inherent in the resulting vote after hearing evidence 

that specifically addressed the Intervenor’s attempt to overcome the prior decision. The final order 

did establish that the findings were based upon the LDC. Based upon a review of the record, this 

Court cannot conclude that the Board ignored the 2018 Order, ignored the law as it is set forth in 

the Polk County Land Development Code, or abused its power. 

As to the existence of substantial competent evidence, the Court reviewed the record for 

the presentations before the Board by all parties. The Respondent presented expert testimony, 

and exhibits as to the CU, compatibility, and the comprehensive plan based upon the LDC. The 

Board heard conclusions as to a lack of impacts on roadways, noise, infrastructure and 

environmental demands. The Board also heard testimony and various concerns of the Petitioners 

and members of the community. Members of the community predicted that the facility would 

increase heat to their community and that damaged solar panels would eventually contaminate 

their water and land. Many complaints involved the installation of fences (with or without razor 

wire) resulting in poor aesthetics and unfavorable consequences for the area wildlife. The Court 

notes that the fences are already in place and not the subject of the proposed use. It is speculation 

at best that the fences would be removed if the current application was denied. 

After hearing the evidence presented by all parties, the Board members’ votes were not 

unanimous. The split votes indicate that some Board members were persuaded by evidence that 

other members were not. As stated above, this Court’s role is not to reweigh the evidence; but 

rather to determine whether there is evidentiary support for the Board’s decision. This Court 

concludes that the Board’s decision is supported by substantial competent evidence. 

 Based upon the foregoing conclusions, the Court finds that the Board’s decision did not 

depart from the essential requirements of law, and that there is substantial competent evidence 

to support the Board’s decision. Accordingly, the Petition should be denied. Therefore, it is 

 ORDERED that the Petition for Writ of Certiorari is DENIED, this 13th day of September, 

2021. 

s/ELLEN S. MASTERS, Chief Judge 

Copies to: 

A.Brent Geohagen, Esquire, Attorney for Petitioners 

Elizabeth W. Voss, Esquire, Attorney for Respondent 

Timothy F. Campbell, Esquire, Attorney for Intervenor 

Kristin M. Mora, Esquire, Attorney for Intervenor 


