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IN THE CIRCUIT COURT 

OF THE TENTH JUDICIAL CIRCUIT 

IN AND FOR POLK COUNTY, FLORIDA 

Case No.:  2020-CA-003162 

Section:     08 

MIKE GRENFELL, JACK GRENFELL, 

AND ALAN MILLS,  

 Petitioners, 

v.       

POLK COUNTY BOARD OF COUNTY  

COMMISSIONERS, and GG II 

INVESTMENT, LLC,  

 Respondents. 

____________________________________/ 

ORDER DENYING PETITIONERS’ PETITION FOR WRIT OF CERTIORARI 

THIS MATTER is before the Court upon Petitioners’ Petition for Writ of 

Certiorari; Polk County’s Response to Petition for Writ of Certiorari; Petitioners’ Reply to 

Polk County’s Response to Petitioners’ Petition for Writ of Certiorari; and Respondent GG 

Investments, LLC’s Notice of Joining Response to Petitioners’ Petition for Writ of 

Certiorari.  The Court, having reviewed the submissions, pleadings, applicable case law, 

and having heard and considered the arguments of the parties at the hearing conducted by 

the Court on September 13, 2021, and otherwise being informed in the matter, finds as 

follows:  

Petitioners seek certiorari review of the quasi-judicial action of Respondent, Polk 

County Board of County Commissioners (“BoCC”), that approved LDSPD-2020-2 (Ross 

Creek SPD), an application for a Suburban Planned Development (“SPD Application”).  

Respondent, GG II Investment, LLC, is the developer.   

Petitioners, Mike Grenfell and Jack Grenfell, reside at 5815 Ross Creek Road, 

Lakeland, Florida 33810.  Petitioner, Alan Mills, resides at 5630 Ross Creek Road, 

Lakeland, Florida 33810.  Both properties are directly adjacent to the property that is 

subject of the Ross Creek SPD Application.  The BoCC is the governing body for Polk 
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County, Florida.  Pursuant to Section 922 of the County’s Land Development Code 

(“LDC”), the BoCC is responsible for hearing appeals from decisions of the Polk County 

Planning Commission involving Level 3 Review, such as the Ross Creek SPD.  GG II 

Investment, LLC, (“Developer”) submitted an application (LDSPD-2020-2) with the 

County for approval of a Suburban Planned Development known as Ross Creek SPD.  The 

proposed development consists of ninety-four (94) single-family lots on +/- 121 acres, 

located east and north of Kathleen Road, west of North Galloway Road, and south of Duff 

Road in Polk County, Florida (“Property”).   

The Property has a Future Land Use designation of Residential Suburban (“RS”) 

and is located within the Suburban Development Area (“SDA”).  Pursuant to Chapter 2 of 

Land Use and Regulations, the SPD process allows for an increased density of up to three 

(3) dwellings per acre on the Property.  The Planning Commission held a public hearing 

on August 5, 2020, to discuss the proposed Ross Creek SPD.  At the conclusion of the 

hearing, the Planning Commission voted to deny project by a vote of 4-to-3.  Subsequently, 

the Developer filed a request for a de novo hearing before the BoCC.   

The BoCC held a quasi-judicial hearing on the proposed Ross Creek SPD on 

September 15, 2020.  The BoCC considered Ian Nance as an expert in land use planning 

and Michael Nemec an expert in land development.  Mr. Nance introduced a copy of the 

Staff Reports for the Ross Creek SPD, along with his slide presentation.  The twenty-six 

(26) page Staff Report analyzed the proposed development’s compliance with the County 

LDC, including, but not limited to, the project’s compatibility with surrounding land uses.  

The Staff Report also contained a detailed analysis of the project’s compliance with the 

Planned Development requirements in Section 303 of the County’s LDC, the County’s 

Comprehensive Plan, and the review criteria for development plans in Section 906 of the 

County’s LDC.  The Staff Report was accompanied by a site location map, future land use 

map, aerial photographs, the proposed site plan for the development, and developable area 

map.  During his expert testimony Mr. Nance addressed compatibility concerns with 

screening and buffering techniques, increased lot widths, placing small lots toward the 

interior, fences, landscape buffer and whether the proposed development exceeds the 

current standards necessary for approval of an SPD.  According to the Polk County 

Development Review Committee Staff Report on page two, the gross density for the 
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proposed project is 0.78 units per acre which equates to 94 dwelling units +/- 121 acres.  

Utilizing only the upland portions of the Property, the proposed project results in a density 

of only 2.67 dwelling units per acre, which is well below the maximum density of three (3) 

dwelling units per acre. (Id.).  The applicant is proposing to gain access from Kathleen 

Road which is wider and has links in excellent condition thanks to road improvements.  (Id. 

at 13).  The infrastructure will support portable water and sewer lines as the proposed 

project will connect to existing potable water and central sewer lines.  (Id. at 9).  Finally, 

the applicant will build a 10-foot landscaping buffer with an eight-foot opaque fence along 

the northern, western, and southwestern property lines.  (Id.)  The Staff Report was 

authored by Ian Nance. 

The Petitioners did not present any expert testimony to refute Mr. Nance’s Staff 

Report and expert opinion that Ross Creek SPD complied with all of the requirements of 

the County’s LDC. At the conclusion of the BoCC’s September 15, 2020 hearing, the board 

voted to approve the Ross Creek SPD.  The BoCC’s decision is memorialized in its ‘Final 

Order,” which incorporated the Staff Report along with the six (6) conditions prescribed 

therein. 

Certiorari Review 

The standard of review for a circuit court reviewing quasi-judicial action by a local 

government agency is: 1) whether procedural due process is accorded, 2) whether the 

essential requirements of law have been observed, and 3) whether the administrative 

findings and judgment are supported by substantial competent evidence.  City of Deerfield 

Beach v. Vaillant, 419 So. 2d 624 (Fla. 1982).  

I. Procedural Due Process: 

In 2019, the Developer submitted an application (LDSPD-2019-3) with the County 

for approval of a Suburban Planned Development known as Ross Creek SPD.  The 

Planning Commission denied application LDSPD-2019-3 on January 8, 2020.  At the 

February 5, 2020 Planning Commission meeting, the Planning Commission reconsidered 

application LDSPD-2019-3.  The Petitioners claim they were denied procedural due 

process based upon the Planning Commission’s action at its meeting on February 5, 2020, 
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allegedly “reconsidering” its denial of the Developer’s 2019 development proposal to be 

“without prejudice.”   

The earlier denial by the Planning Commission is not properly before the Court.  

Petitioners were required to file a petition for writ of certiorari within thirty (30) days of 

the Planning Commission’s February Order.  Thus, this claim is untimely.  The Court finds 

the Petitioners waived any alleged errors related to the Planning Commission’s Order dated 

February 5, 2020.  The Court also rejects the notion that Petitioners did not have notice of 

the Planning Commission reconsidering the 2019 proposal at its meeting on February 5, 

2020.  The Planning Commission complied with Section 974.C.1 of the County’s LDC 

which states in part, …Commission shall adopt a written order stating the legal basis for 

the denial…at the next scheduled Planning Commission meeting…”   At the meeting on 

January 8, 2020, the Planning Commission’s motion to deny the Developer’s 2019 

proposal did not specify if the denial was with or without prejudice.  In adopting its written 

order memorializing its January 8 decision, the Planning Commission unanimously 

specified their final order should provide the denial was without prejudice.  Thus, the LDC 

and the published Agenda for the Planning Commission’s February 5 meeting provided at 

the minimum constructive and implied actual notice to the Petitioners.  “[D]ue process 

‘does not require a showing …that an interested party received actual notice.”  Schimenti 

v. Sch. Bd. of Hernando Cnty., 73 So. 3d 831, 833 (Fla. 5th DCA 2011).   

II. Essential Requirements of the Law: 

The Petitioners claim the BoCC departed from the essential requirements of law in 

approving the Ross Creek SPD because: 1. The Planning Commission improperly amended 

its denial in Case No. LDSPD-2019-3 to be without prejudice; 2. The Ross Creek SPD, 

Case No. LDSPD-2020-2 was improperly heard within the one (1) year prohibition 

contained in the County’s LDC; and 3. The BoCC’s Final Order fails to require the 

development to connect to central sewer as required by the County’s LDC.   

Regarding number one, as to the Planning Commission improperly amending its 

denial in Case No. LDSPD-2019-3 to be without prejudice, the Court already rejected this 

argument as being untimely in Section I. of this Order.   
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Petitioners next assert in number two that the BoCC improperly heard at its meeting 

on September 15, 2020, the Ross Creek SPD, Case No. LDSPD-2020-2.  Specifically, the 

Petitioners aver the BoCC violated the one (1) year prohibition contained in the County’s 

LDC.  A review of Section 933 of the County’s LDC reveals “an action may be denied 

without prejudice by the applicable Board…and re-application for any action may be 

submitted without waiting the one-year period…”  Consequently, the BoCC did not 

commit error in considering the Ross Creek SPD and approving same at the September 15, 

2020 meeting. 

Finally, in number three, Petitioners assert that the BoCC’s Final Order failed to 

require the development to connect to central sewer as required by Section 303.4.g.iv of 

the County’s LDC.  Petitioners did not raise this argument at the BoCC’s September 15 

hearing.  See Serifsoy v. City of Lake Worth, 789 So. 2d 1173, 1174 (Fla. 4th DCA 

2001)(recognizing the thirty (30) day time frame for certiorari review is jurisdictional).  

Thus, this argument is waived.  As previously mentioned, the BoCC incorporated the Staff 

Report, which provides the proposed project will connect to the existing potable water and 

central sewer lines.  Thus, the Court finds no error. 

III. Competent Substantial Evidence: 

The Petitioners next contend the BoCC’s decision is not supported by competent 

substantial evidence because the Developer allegedly failed to submit a complete 

application into the record during the BoCC’s quasi-judicial hearing below.  Petitioners 

further allege the Developer failed to establish the project was not “premature” by 

demonstrating at least sixty percent (60%) of the surrounding area was already developed.   

The record establishes Petitioners failed to object or raise any issue during the 

hearing regarding the alleged “completeness” of the Developer’s application be formerly 

introduced into evidence during the BoCC’s hearing.  The Court finds the Petitioner’s have 

waived this argument.  See Clear Channel Communications, Inc. v. City of North Bay 

Village, 911 So. 2d 188, 189-90 (Fla. 3d DCA 2005)(Appellate review is confined 

to…issues that were preserved with a sufficiently specific objection below.”).    

This Court is required to affirm the BoCC’s decision if the record contains any 

competent substantial evidence and cannot substitute its own judgment.  A circuit court is 
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not entitled to reweigh the evidence, reevaluate the credibility of the evidence, or substitute 

its judgment for the agency.  Haines City Cmty. Dev. v. Heggs, 658 So. 2d 523, 530 (Fla. 

1995).  Competent substantial evidence is that which is “sufficiently relevant and material 

that a reasonable mind would accept it as adequate to support the conclusion reached.”  De 

Groot v. Sheffield, 95 So. 2d 912, 916 (Fla. 1957).  It is well settled that staff reports and 

expert testimony from land use professionals constitute substantial evidence upon which 

to base a quasi-judicial zoning decision.  See City of Hialeah Gardens v. Miami-Dade 

Charter Found., Inc., 857 So. 2d 202, 205 (Fla. 3d DCA 2003)(holding testimony of 

professional staff based on “professional experiences and personal observations, as well as 

[information contained in an] application, site plan, and traffic study” constituted 

competent substantial evidence.).   

In the instant case, a review of the record establishes that the BoCC’s decision is 

supported by a plethora of competent substantial evidence.  Mr. Nance was accepted as an 

expert in land use planning.  He prepared and introduced a detailed twenty-six (26) page 

Staff Report, which completely analyzed the project’s compliance with the County’s LDC.  

The Staff Report included a site location map, future land use map, aerial photographs, and 

a copy of the proposed site plan for the development.  Mr. Nance introduced a Developable 

Area Map with a development table, establishing that at least sixty percent (60%) of the 

surrounding area is developed.  (Staff Report at 26).  Petitioners claim the map is not the 

correct shape-i.e. round.   Mr. Nance clarified this point when he said, “Because we must 

go two miles from the periphery of the property, even though we’re going out in what we 

call a radius, the property is not completely round, so that two-mile distance from every 

point on the property will extend in an oblong shape.”  (BoCC hearing transcript, 

September 15, 2020, p. 27).  He confirmed the sixty percent (60%) threshold would be met 

even if the subject map was a “round” radius, stating, “We’d still get the same data.”  Id.  

Consequently, the expert testimony of Mr. Nance and Mr. Nemec along with the Staff 

Report, maps, aerial photographs, and site plan in the record, constitutes competent 

substantial evidence supporting the BoCC’s Final Order approving the Ross Creek SPD.        

 Petitioners failed to set-forth any legal basis for this Court to quash the BoCC’s 

Final Order approving the Ross Creek SPD.  Consequently, the BoCC did afford procedural 
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due process, followed the essential requirements of the law, and its findings were supported 

by substantial competent evidence.      

Therefore, it is ORDERED AND ADJUDGED that Petitioners’ Petition for Writ 

of Certiorari is hereby DENIED.  Petitioners have thirty (30) days to appeal this Order to 

the Second District Court of Appeal.   

DONE AND ORDERED in Bartow, Polk County, Florida on this 12th day of 

November, 2021. 

s/JAMES A. YANCEY, Circuit Court Judge 

Copies to: 

Craig D. Varn, Esq. 

Laura J. Donaldson, Esq. 

Manson, Bolves, Donaldson, Varn, P.A. 

109 North Brush Street, Ste. 300 

Tampa, FL 33602 

Michael S. Craig, Esq. 

Elizabeth W. Voss, Esq. 

Polk County Attorney 

330 W. Church Street 

Drawer AT01 

P.O. Box 9005 

Bartow, FL 33831-9005 

S. Brent Spain, Esq. 

David A. Theriaque, Esq. 

Theriaque & Spain 

433 N. Magnolia Drive 

Tallahassee, FL 32308 

Bradford Stewart, Esq. 

4909 Southfork Drive 

Lakeland, FL 33813 

 

 
 

 


